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1. The family is the natural and fundamental graop

of society and is entitled to protection by sociatd
the State.

2. The right of men and women of marriageable age t
marry and to found a family shall be recognized.

AADWN QPR NI NIYAWH 3 ,0IX NIISTY 07IXT NIV VIR 7T Y0 NNwaba
General comment no. 110" o™N?1 AT2IN? MO AP MIPYR 71293
:((1990)

“The right to found a family implies, in principléhe
possibility to procreate and live together"
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No one shall be subjected to arbitrary or unlawful
interference with his privacy, family, home or
correspondence, nor to unlawful attacks on his bono
and reputation.
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.(General Comment no. 16 (19881 101x2 wanb v ,~family” »woan
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No one shall be subjected to torture or to cruel,
inhuman or degrading treatment or punishment.
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All persons deprived of their liberty shall be tezh
with humanity and with respect for the inherentnilg
of the human person.
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"3. ... Thus, not only may persons deprived of their
liberty not be subjected to treatment that is amytto
article 7, including medical or scientific
experimentationput neither may they be subjected
to _any hardship or constraint other than that
resulting from the deprivation of liberty; respect for

the dignity of such persons must be quaranteed
under the same conditions as for that of free
persons. Persons deprived of their liberty enjoy &l




the rights set forth in the Covenant, subject to th
restrictions that are unavoidable in a closed
environment"

(MIpn2a Y IwaTn)
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;3 (Basic Principles for the Treatment of Prisoner®©fo1x2

"5. Except for those limitations that are demoridyra
necessitated by the fact of incarceration, allqmess
shall retain the human rights and fundamental freed

set out in the Universal Declaration of Human Rsght
and, where the State concerned is a party, the
International Covenant on Economic, Social and
Cultural Rights, and the International Covenant on
Civil and Political Rights and the Optional Protbco
thereto, as well as such other rights as are setnou
other United Nations covenants"
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(European Convention for the Protection 27TX N1°1312 N°XDIIPX 7TINAXRNA .20
%y 1377 DR 77°701m (of Human Rights and Fundamental Freedoms (1950)
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Article 8 — Right to respect for private and fanlife

1. Everyone has the right to respect for his privaie a
family life, his home and his correspondence.

2. There shall be no interference by a public autiorit
with the exercise of this right except such asns i
accordance with the law and is necessary in a
democratic society in the interests of nationalség
public safety or the economic well-being of the iy,

for the prevention of disorder or crime, for the
protection of health or morals, or for the proteatof
the rights and freedoms of others.




Article 12 — Right to marry

Men and women of marriageable age have the right to
marry and to found a family, according to the nadio
laws governing the exercise of this right.

(Recommendatiom,1987 niwn 1o1x neyn »w European Prison Rules
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64. Imprisonment is by the deprivation of liberty a
punishment in itself. The conditions of imprisonmen
and the prison regimes shall not, therefore, exespt
incidental to justifiable segregation or the manatece
of discipline, aggravate the suffering inherenthis.
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"The commission considers that it is particularly
important for prisoners to keep and develop fariidg

to be able better to cope with life in prison amdpare

for their return to the community. It therefore emt
with sympathy the reform movements is several
European countries to improve prison conditions by
facilitating ‘conjugal visits™ (p. 64).
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"Commission considers that the same conclusions
should be reached under articles 8 and 12 of the
convention in the present case, despite the
exceptional circumstances invoked by the
applicants. Thus, although the first applicant
requires major surgery to be able to conceive and
this surgery can only be performed when the couple
are in a position to attempt conceptiaagmestic
law, as the applicants themselves accept, does
not exclude artificial insemination in the case of
prisoners... The commission, therefore, considers
that no appearance of a violation of Articles 8 and

12 of the convention is disclosed...
.(MpPn2 RY nwaT)
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A sentence of imprisonment is intended to resthet
rights and freedoms of a prisoner. Thus, the p&assn
liberty, personal autonomy, as well as his freeddm
movement and association are limit€ah the other

hand, it is well established that 'a convicted




prisoner, in_spite of his_imprisonment, retains all
civil rights which are not taken away expressly oby
necessary _implication' see Raymond v. Honey
(...[1982] 1 All ER 756, at 759Reg. v. secretary of
state for the home department, Ex parte Leech
(...[1993] 4 All ER 539, at 548R (Simms) v. secretary
of state 3 All ER 400 (1999)).
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P.B Proctor, Procreating from prison: Evaluating British Prisorgé: o3
Right to Artificially Inseminate Their Wives Undiéxe United Kindom's
New Human Rights Act and the 2001 Mellor Ca$d Ga. J. Int'l &
wInT P Sw o1 oawa ox 0o L,y (Copm. L. (2003) 459, pp. 467-470
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They recognised that a degree of restriction ofrigpet
of expression was a justifiable element in
imprisonment, not merely in order to accommodaée th



orderly running of a prison, but a part of the pena
objective of deprivation of liberty.
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A policy which accorded to prisoners in general the
right to beget children by artificial inseminatiarould,

| believe, raise difficult ethical questions andayrise

to legitimate public concern.
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By imprisoning the husband, the state creates the
situation where, if the wife is to have a childattichild

will, until the husband's release, be brought upain
single parent family. | consider it legitimate, andeed
desirable, that the state should consider the aapdins

of children being brought up in those circumstances
when deciding whether or not to have a generaktypoli
of facilitating the artificial insemination of theives of
prisoners or of wives who are themselves prisoners.
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| would simply observe that it seems to me ratidhat
the normal starting point should be a need to
demonstrate that, if facilities for artificial ins@nation
are not provided, the founding of a family may not
merely be delayed, but prevented altogether.
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"Prison walls do not form a barrier separating qoris
inmates from the protection of the constitutiomliner
v. Safleyss2 u.s 78, 84 (1987)).
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"An inmate does not retain [constitutional] rights
inconsistent with proper incarcerationO\erton v.
Bazzetta539 U.S 126, 132 [2003Turner, Ibid. p. 96)
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accorded those rights not fundamentally inconsistéth imprisonment
°> 7y avamn o L(itself..." Hudson v. Palmerd68 U.S. 517, 523 (1984)
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"It is settled that a prison inmate 'retains those
[constitutional] rights that are not inconsistenthnhis
status as a prisoner or with the legitimate penoébg
objectives of the corrections syste®@ll v. Procunier
417 U.S. 817, 822 (1974)Ty¢rner, Ibid, p. 95)

D1NPIN N1 DABR nrnab 0RO VYTV D ,¥2pP] ,TUI’HGI’]”JS?:J N 1°37 2052

7w ,79% oyvn .Rational Basis- anva i arnan viTwo R ,0oR Yw

Y2 ,0W) 792 PIOYY vDWNHT N°2% D°RNM 095 TV ,XD37 Y01 Dwn NI257Im3
SINRT VITIVOY ORNTA LAY IDT NPPIN NP D°INAM YIIR QW JVIID 73 MO (89,85

nx ymox ,Overton v. Bazzettab39 U.S 126, 132 [2003}ava pn pod

+R2i7 7DIX2 OND°0Y ,furnernw1oa 1YAPIY 0°1N2nN



"Whether the regulation [affecting a constitutionght

that survives incarceration] has a ‘'valid, rational

connection' to a legitimate governmental interest;

whether alternative means are open to inmates to
exercise the asserted right; what impact an

accommodation of the right would have on guards and
inmates and prison resources; and whether there are
'ready alternatives' to the regulation” (Ibid. B2}
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Johnson v. California543 U.S. 499 (Strict scrutiny)- =>nnn *npin jnana
.((2005)
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Skinner v. Oklahoma316 U.S. 535, 541 $IXT) DOWR - NPRY
(1942)

Eisenstadt V. Baird 405 U.S. 438, 453

(1972) Carey v. Populatiod31 U.S. 678, 685

(1977)

Cleveland Board of Education v. LaFleur414 U.S. 632,

639; Stanley v. lllinois405 U.S. 645, 65)1
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Anderson v. Vaskuez 28 F.3d 1Q#npin 01313 n171°° 01 317 12 792°2% nIo2
(9" Cir., 1994; Hernandez v. Coughlin 18 F.3d 13% @ir., 1994);
n1avn oxn noxwn (Toussaint v. McCarthy 801 F.2d 1080"(Gir., 1986
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"According to the Bureau's artificial insemination
policy statement, if the Bureau were forced towallo
male prisoners to procreate, whatever the means, it
would have to confer a corresponding benefit on its
female prisoners. The significant expansion of maldi
services to the female population and the additiona
financial burden of added infant care would have a
significant impact on the allocation of prison resues
generally and would further undercut the Bureau's
limited resources for necessary and important priso
programs and security" (p. 1400)
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..'these restrictions or retractions also serves. a
reminders that, under our system of justice, detee
and retribution are factors in addition to correcti" (p.
621)
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"Our conclusion that the right to procreate is
inconsistent with incarceration is not dependenthan
science of artificial insemination, or on how easy
difficult it is to accomplish. Rather, it is a cdasion
that stems from consideration of the nature andsgufa
the correctional system, including isolating priem)
deterring crime, punishing offenders, and providing
rehabilitation" [p. 622].
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“[T]he right to intimate association and the rigiot
privacy — are clearly inconsistent with basic htites

of incarceration because of security concerns.
Procreation through artificial insemination, howeve
implicates none of the restrictions on privacy and
association that are necessary attributes of
incarceration” [p. 624-625].
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“The majority identifies correctional goals such as
isolating prisoners, deterring crime, punishing
offenders, and providing rehabilitation that are



supposedly inconsistent with the right to procreget
does not explain how the right is inconsistent veitly

of these goals. If, in fact, the purpose behindititing
procreation is to punish offenders, this is a
determination that should be made by the legistatur
not warden" [p. 626].
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