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The European Court of Human Rights (Fifth Sectiositing on
3 February 2009 as a Chamber composed of:
Peer LorenzerRresident,
Rait Maruste,
Karel Jungwiert,
Renate Jaeger,
Mark Villiger,
Isabelle Berro-Lefévre,
Zdravka Kalaydjievajudges,
and Claudia Westerdieection Registrar
Having regard to the above application lodged @mugust 2005,
Having deliberated, decides as follows:

THE FACTS

The applicant, Mr Peter Senger, is a German angi&usational who
was born in 1961 and lives in Mannheim.
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A. Thecircumstances of the case

The facts of the case, as submitted by the applicaay be summarised
as follows.

The applicant is in detention in the Mannheim pemnstitution.

On 28 and 29 August 2003, the Mannheim prison ailitt® stopped
letters and refused to hand them over to the apmlipursuant to section
31(1)(6) of the Penal Codétfafvollzugsgesétan the ground that they
were written in Russian. Pursuant to the said gromi the head of the
penal institution may halt letters to inmates theg written in a foreign
language without a compelling reason (see Relad@miestic law below).

The applicant lodged an appeal against the decisiorthe prison
authorities alleging that the letters were writtgnhis aunt and cousin who,
despite having dual German and Russian nationaligre not capable of
corresponding in German. He further submitted thath of the said
relatives had been allowed to communicate with imnRussian on the
occasion of previous visits to the Mannheim prison.

On 28 January 2004 the Mannheim Regional Courttejethe appeal.
It noted that it was undisputed that the applidantself had full command
of the German language and that the senders détlees had both German
and Russian nationality and had been residing inrm@ey for some years.
The Regional Court found that since the applicaad failed to make any
submissions as to why the authors of the letterse weot capable of
corresponding in German — for example personal g#ing to their age,
the length of their residence in Germany or thairguage skills - , there
was nothing to establish that there existed a ctimgeaeason for them to
write in Russian. The mere fact that it would besiea for them to
correspond in Russian could not be regarded asnpalting reason in this
regard. The Regional Court further observed tha #pplicant had
extensive contacts with the outside world by meafngsits and telephone
calls. The Regional Court clarified that the gehelecision whether the
correspondence of the applicant had to be monitbeealready been the
subject of previous court decisions in 2002 and natsthe subject of the
instant appeal.

On 17 November 2004 the Karlsruhe Court of Appepdated an appeal
by the applicant and upheld the decision of the M@m Regional Court.
The Court of Appeal also found that the applicaad hot substantiated that
there were compelling reasons for the authors ef ldtters to write in
Russian. It pointed out that should the applicarghwio have the entire
correspondence with the said relatives excludeuh finwonitoring, he would
be free to lodge a pertinent request with the preathorities.

On 27 July 2005 the Federal Constitutional Coudlided to consider a
constitutional complaint lodged by the applicant.
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B. Relevant domestic law
Section 31 (1)(6) of the Penal Code reads as fatlow

“§ 31 Stoppage of Letters
(1) The leader of the institution may halt letters,

1. if the purpose of the imprisonment or the séguwi order of the penal institution
would be jeopardised,

2. if the transmission of the letters in knowleddeheir content constituted a criminal
offence or summary offence,

3. if they contain grossly incorrect or seriouslistdrting descriptions of prison
conditions,

4. if they contain gross insults,

5. if they might jeopardise the integration of drestprisoner,

6. if they are drafted in a secret language, ibkgiincomprehensible or drafted in a
foreign language without a compelling reason.

COMPLAINTS

1. The applicant complained under Article 10 of envention that
the Mannheim prison authorities, by refusing hins mother, aunt and
other relatives the opportunity to correspond irs&an, had deprived him
of his right to communicate with his relatives wdr@ not capable of writing
in German and thus violated his right to freedomexgfression.

2. He further complained that the refusal to hawérothe letters
written by his relatives in Russian constituted aggravation of the
conditions of his detention that amounted to aatioh of Article 3 of the
Convention.

THE LAW

1. The complaint regarding a violation of the rigtat respect of the
applicant’s correspondence

The applicant complained of a violation of his tigio freedom of
expression under Article 10 of the Convention oa ¢nound that he was
denied the right to receive letters in prison writtby his relatives in
Russian and to correspond with them in Russian.
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The Court considers that in the context of corragience, the right to
freedom of expression falls to be examined undeticler 8 of the
Convention, which reads as follows:

“1. Everyone has the right to respect for his gévand family life, his home and
his correspondence.

2. There shall be no interference by a public enithwith the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimar, the protection of health or morals,
or for the protection of the rights and freedomstbiers.”

The Court notes in the first place that the applicdoes not complain
about the monitoring of his correspondence in garaut about the prison
authorities’ refusal to hand over the letters genhim in Russian by his
relatives and about the authorities’ depriving hfithe right to correspond
with his relatives in Russian.

The Court considers that the applicant’s submisstan in substance be
interpreted as a complaint about (a) the fact thatletters exchanged with
his relatives were not excluded from the genergbestsion of his
correspondence and (b) the decision of the prisghoaities to halt the
letters by his relatives written in Russian.

a) The monitoring of the correspondence with the ajgpii’'s relatives

As regards a possible exclusion of letters exchadnetween the
applicant and his relatives from the general supenv of his
correspondence, the Court observes that the applitas not lodged a
request to this respect with the prison authoriesn though the Karlsruhe
Court of Appeal in its decision of 17 November 20@% explicitly pointed
out such a possibility.

The Court therefore finds that domestic remediesehaot been
exhausted as required by Article 35 § 1 of the @aotion and therefore
holds that the applicant's complaint must be rej@dnh accordance with
Article 35 § 4 of the Convention.

b) The stoppage of the letters by the prison authewiti
The Court observes that the prison authoritiesisilet to stop the letters

sent to the applicant in the Russian language ttotest an interference
with his right to respect for correspondence undeticle 8 of the
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Convention (se&ilver and Others v. the United Kingdo2b March 1983,
8 84, Series A no. 61). Such interference amoumta wiolation of this
provision unless it was "in accordance with the"lalmad an aim or aims
that is or are legitimate under Article 8 8 2 oé t@onvention and was
"necessary in a democratic society” for the afadeains.

The decision of the prison authorities to halt laers was based on
Section 31 (1)(6) of the Penal Code which allows $ihoppage of letters
sent to inmatesnter alia, if they are drafted in a foreign language withaut
compelling reason. The prison authorities had fotivad the applicant did
not substantiate why the relatives in question werd capable of
corresponding in German and thus failed to dematestany compelling
reasons for them to write in Russian. The findifighe prison authorities
was confirmed by the national courts on the oceasiothe corresponding
remedies lodged by the applicant. Accordingly, @eurt finds that the
stoppage of the letters by the prison authoritiesugoed “in accordance
with the law” in the meaning of Article 8 § 2 ofetlConvention.

Furthermore, the Court sees no reason to doubthkanterference had
the aim to ensure that the correspondence did oxtiam material which
was harmful to prison security or the safety ofeoshor was otherwise of a
criminal nature and thus pursued a legitimate aiithiov the meaning of
Article 8 § 2 of the Convention such as the “prei@n of disorder or
crime”. The Court notes in this context from therding of the various
alternatives as stipulated under Section 31 ofPteal Code that the entire
provision pursues the said legitimate aims. TherClowther recalls that the
general decision whether the correspondence ofafiicant had to be
monitored had already been the subject of previleassions of the national
courts and is not challenged within the scope efitistant complaint.

As regards the question as to whether the stoppintpe letters was
necessary for the aim pursued, the Court recadlistiie notion of necessity
implies that the interference corresponds to agpmgssocial need and, in
particular, that it is proportionate to the legidite aim pursued. In
determining whether an interference is "necessay democratic society"
regard may be had to the State’s margin of apprenialt has also been
recognised that some measure of control over pgisdrorrespondence is
called for and is not itself incompatible with t@®nvention, regard being
paid to the ordinary and reasonable requirementimgiisonment (see
Silver and Others v. the United Kingdowited above;Campbell v. the
United Kingdom25 March 1992, 88 44 and 45, Series A no. 233).

The Court observes that it is undisputed that Itlo¢ghapplicant and the
authors of the letters have dual German and Russa#ionality, that the
applicant himself is in full command of the Germanguage and that his
relatives have lived in Germany for some years. &pelicant did not
substantiate why the authors in question were apalsle of corresponding
in German and failed to demonstrate any compelieasons for them to
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write in Russian. The Court therefore finds that @luthorities had sufficient
reason for concluding that the stopping of theststivas necessary “for the
prevention of disorder or crime” within the meanimigArticle 8 8 2 of the
Convention. The Court again points out in this eahtthat the general
decision whether the correspondence of the applicad to be monitored
had already been the subject of previous decigibtise national courts and
is not challenged within the scope of the instamhplaint.

The Court also notes that the applicant did notil avianself of the
possibility to request to have the entire corresiemice with the said
relatives excluded from monitoring. There is thus indication that the
interference with the applicant’s right to the respof his correspondence
was disproportionate.

For these reasons, the Court concludes that tppistp of the letters was
both “in accordance with the law” and justifiable &necessary in a
democratic society”. This part of the applicatian thus manifestly ill-
founded and must be rejected in accordance witltl&r85 88 3 and 4 of
the Convention.

The Court further observes that within the scopehef appeals lodged
with the national courts the applicant referredyanl letters written by his
aunt and cousin. In so far as the applicant nowies that also his mother
and - without further specification — other relasvhardly speak German
and are not capable of writing in German at ak, @ourt holds that these
allegations constitute new submissions as to thkatity of the authors of
the letters that have not been the subject of threegedings before the
national courts. The Court therefore holds thatthis respect national
remedies have not been exhausted and the appficammplaint must be
rejected in accordance with Article 35 88 1 and the Convention.

2. The remainder of the applicant’s complaint

The applicant further argued that the refusal tadhaver the letters
written by his relatives in Russian constituted aggravation of the
conditions of his detention that amounted to aatioh of Article 3 of the
Convention.

However, in the light of all the material in itsgs@ssion, and in so far as
the matters complained of are within its competemice Court finds that
they do not disclose any appearance of a violatbrthe rights and
freedoms set out in the Convention or its Protacols
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It follows that this part of the complaint is maestly ill-founded and
must be rejected in accordance with Article 35 88ar®d 4 of the

Convention.
For these reasons, the Court by a majority

Declaresthe application inadmissible.

Claudia Westerdiek Peer Lorenzen
Registrar President



