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Every human being shall have the right to be ptettagainst being
arbitrarily displaced from his or her home or plagk habitual
residence [...]

Competent authorities have the primary duty angaesibility to
establish conditions, as well as provide the met@anallow internally
displaced persons to return voluntarily, in safatg with dignity, to
their homes or places of habitual residence.

(UN Commission on Human Rights — Economic and 3ocia
Council, Guiding Principles on Internal  Displacement,
E/CN.4/1998/53/Add.2 (1998))
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Most relevant to the return of internally displagetsons is Article
49 Geneva Convention 1V, applicable during intaestarmed
conflicts. This provision, in paragraph 2, stresges persons who
have been evacuated during an occupation “shalansferred back
to their homes as soon as hostilities in the aneguestion have
ceased.” Article 85(4)(b) Protocol | declares agave breach, inter
alia, unjustifiable delay in the repatriation ofviians when
committed willfully and in violation of the Gene¥aonventions and
the Protocol... Accordingly, such a right during m& armed
conflict must be wholly inferred from human righésv and the few
inferences available from law applicable to certaituations in
interstate armed conflict. However, as states l@agaty not only to
avoid but to redress violations of internationaiman rights and



humanitarian law, the party responsible for illegaédplacement is
obliged to allow and facilitate the return of depéd persons in all
situations.

(Kalin ' W. "Annotations to the Guiding Principles dmternal
Displacement.” Sudies in Transnational Legal Policy, The
American Society of International Law and The Briogis
Institution Project on Internal Displacement. Ng 3R00. pp 69-72)
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Some have observed that an individual's forced idagon of his
home violates a basic human right. "Home" congtgutot only a
means of "shelter", but also a means of placingragm in a social
and physical space, and of circuscribing a pergugte life and
social interaction... Observers have never disputesl tragedy
involved in one's saparation from his home...

(Stavropoulou, M. "The Right Not To Be Displace@"American
University Journal of International law and Policy 689,717 (1993-
1994)).
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Displacement threatens the life, liberty, and ségcwoif the displaced
— rights which are guaranteedter alia, in article 3 of the Universal
Declaration and 6 of the International Covenant ©wil and
Political Rights. In such cases, there can beelitloubt that
displacement will amount to cruel, inhuman or degrg treatment
as illustrated in Article 5 of the Universal Deeton and article 7
of the International Covenant on Civil and PolitiBaghts.

Article 12 of the Universal Declaration and articl¥ of the

international Covenant on Civil and Political Rightprohibit

arbitraty interfrence with an individual's home gmivacy. Article

17(2) of the Universal Declaration provides thab "one shall be
arbitrarily deprived of his property". Article 25(&lso provides that
"everyone has the right to a standard of livingqadee for the health
and well-being of himself and of his family..." similprovisions are
found in the International Covenant of Economic,ci8b and

Cultural Rights. It provides for the protection tbke family (article

10); the right to an adequate standard of livingel@r and food
(article 11); the right to physical and mental tedarticle 12); the
right to work (article 6); the right to educatioarticle 13); and the
right to pursue freely one's own economic, sociadl aultural

development (article 1); the right to participatecultural life (article

15). All of the above rights are inevitably violdtéo a greater or
lesser degree when forced displacement occurs.



Displacement may also infringe on a number of offrerisions of
the International Covenant on Civil and PoliticagiRs...

The Freedom of movement is inherently breached when
displacement occurs, not only because the displacedestricted
invariably in their movement... but also because thlemnnot
exercise their right to return to their home cowyrmir principal area.

(737-736 mya ,0v)
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“Indirect” deportation or forcible transfer refets displacements of
civilians outside or within occupied territorieshish are not ordered
by a government, but which can result from govemaleactions or

policies that create social and economic conditiotislerable to

such civilians.

LNND N TP YYNNN DI WY NODD 77N NIV YD INYT NN PIA0N INRIX VT .26
SY MNP NN DYYH 31D T PN L,EYIN IMN YV WA OUY) N12YNN TUNRD 199N D)
:(7-6 y) 195 NI2YN

The coercive nature of the transfer is to be imtgunl broadly so as
to include many (if not all) involuntary forms ofsglacement. The
Trial Chamber of the ICTY has held that the terrartfbly”, when
used to refer to “forcible transfer”, should not lenfined to
physical coercion, but that the interpretation lis tterm can be
guided by the general prohibition of physical andrah coercion
stipulated under Article 31 GCIV. By applying lilaéinterpretation,
it has ruled that this term “includes threat ofceor coercion, such
as that caused by fear of violence, duress, detgngisychological
oppression or abuse of power against such persopei@ons or
another person, or by taking advantage of a coenvironment”.

The survey of the ICTY case-law suggests that evegre displaced
persons have requested to be removed, this doesewassarily
indicate the exercise of a genuine choice
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Protected persons may in no circumstances renounpart or in
entirety the rights secured to them by the preSemtvention.
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Turning to the present circumstances, it cannoassimed that the
decision of the Palestinian women who are regidtaral resident in
the West Bank (and whose whole families and lives there) to
moveforever to the Gaza Strip is based on their “genuine @&tic
go”. Indeed, there is no other alternative for th&mjoin their
spouses in the Gaza Strip and effectively to egerctheir
fundamental rights to marriage and family life.
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In the present circumstances, the Israeli occupgindorities in the
occupied Palestinian territories can be said tatere particularly
difficult social context for many Palestinian wome&ho are married
to men registered or resident in the Gaza Strims&éhwomen no
doubt feel that they are left no choice but to éethe West Bank to
follow or join their spouses in the Gaza Strip, lwihe risk of
forfeiting their right to return to the West Bank.
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Regardless of which method the perpetrator chotiseffect is the
same: individuals or groups of individuals are rgat from their
homes andHeimatslaander against their own free will.

(Michael P. RochForced Displacement in the Former Yugodavia:
A Crime Under International Law?, 14 DCKINSON JOURNAL OF
INTERNATIONAL LAWY, 6, 18 (1995-1996)).
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[1]t must be established that the perpetrator eithigectly intended
that the victim would leaver that it was reasonably foreseeable
that this would occur as a consequence of his action.

(Payam AkhavanReconciling crimes against humanity with the
laws of war: human rights, armed conflict, and the limits of
progressive jurisprudence, JOURNAL OF INTERNATIONAL CRIMINAL
JusTicE 2008, 21)
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At least one can contend that Israeli officials aswmmanders
responsible for the occupation authority shouldehbgen aware of
the consequences of its action. To that extentwaduld seem
reasonable to argue that such removal amountswaracrime of

deportation or forcible transfer of persons outsatewithin the

occupied territory.
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