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"The amendment sent a message to Israel's Arab
citizens that they are considered inherently
suspect, and it authorized legal as well as de
facto discrimination against them" (Barak-Erez,
Supra, at p. 192).
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[T]he judicial decision causes a public debate in
which Charter values play a more prominent role
than they would if there had been no judicial
decision. The legislative body is in a position to
devise a response that is properly respectful of
the Charter values that have been identified by the
Court, but which accomplishes the social or
economic objectives that the judicial decision has
impeded... The legislative body would have been
forced to give greater weight to the Charter values
identified by the Court in devising the means of
carrying out the objectives, or the legislative body
might have been forced to modify its objectives to
some extent to accommodate the Court’s
concerns. These are constraints on the
democratic process, no doubt, but the final
decision is the democratic one... Judicial review
is not “a veto over the politics of the nation,” but
rather the beginning of a dialogue as to how best
to reconcile the individualistic values of the
Charter with the accomplishment of social and
economic policies for the benefit of the community
as a whole" (P.W. Hogg and A.A. Bushell, The
Charter Dialogue between Courts and
Legislatures — Or Perhaps the Charter of Rights
isn’t such a bad thing after all, 35 OSGOODE HALL
L.J. 75, 79; 80; 105 (1997)).
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”The act by means of which the people constitute
themselves a state is the original contract. More
properly, it is the Idea of that act that alone enables us
to conceive of the legitimacy of the state. According
to the original contract, all (omnes est singuli) the
people give up their external freedom in order to take
it back again immediately as members of a
commonwealth, that is, the people regarded as the
state (universi). Accordingly, we cannot say that a
man has sacrificed in the state a part of his inborn
external freedom for some particular purpose; rather,
we must say that he has completely abandoned his
wild, lawless freedom in order to find his whole
freedom again undiminished in a lawful dependency,
that is, in a juridical state of society, since this
dependency comes from his own legislative will”.
(Immanuel Kant THE METAPHYSICAL ELEMENTS OF
JUSTICE: Part | of the Metaphysics of Morals 80-81
(John Ladd trans., 1965) (1797)).
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“By reaffirming the fundamental character of the right to marry, we
do not mean to suggest that every state regulation which relates in
any way to the incidents of or prerequisites for marriage must be
subjected to rigorous scrutiny” (Zablocki v. Redhail, 434 U.S. 374,
386 (1978)).
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”The Schedule does not directly and substantially interfere with
marriage... Every obligation imposed by the State cannot be subject
to strict scrutiny. Such a holding would turn the doctrine of strict
scrutiny "into a virtual engine of destruction for countless legislative
judgments which have heretofore been thought wholly consistent
with the Fifth and Fourteenth Amendments to the Constitution.”
Weinberger, 422 U.S. at 772. The judgment of the legislature must
stand if there is a rational relationship between the operation of the
Schedule and the policy that the Schedule serves” (P.O.P.S. v.
Gardner, 998 F. 2d 764 (1993)).
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71t is pertinent to observe that any policy toward aliens is vitally
and intricately interwoven with contemporaneous policies in regard
to the conduct of foreign relations, the war power, and the
maintenance of a republican form of government. Such matters are
so exclusively entrusted to the political branches of government as
to be largely immune from judicial inquiry or interference”
(Harisiades v. Shaughnessy, 342 U.S. 580 (1952)).
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“The Court's acknowledgment of the sole responsibility of Congress
for these matters has been made possible by Justices whose cultural
outlook, whose breadth of view and robust tolerance were not
exceeded by those of Jefferson. In their personal views, libertarians
like Mr. Justice Holmes and Mr. Justice Brandeis doubtless
disapproved of some of these policies, departures as they were from
the best traditions of this country and based as they have been in
part on discredited racial theories or manipulation of figures in
formulating what is known as the quota system. But whether
immigration laws have been crude and cruel, whether they may
have reflected xenophobia in general or anti-Semitism or anti-
Catholicism, the responsibility belongs to Congress”.
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”"We may have sympathy for Morales's situation, insofar as it is
always troubling when the impact of our immigration laws is to
scatter a family or to require some United States citizen children to
move to another country with their parent. But the right as asserted
by Morales is one far removed from the right of United States
citizens to live together as a family espoused in Moore. Morales
"point[s] to no authority to suggest that the Constitution provides
[him] with a fundamental right to reside in the United States simply
because other members of [his] family are citizens or lawful
permanent residents." De Mercado v. Mukasey, 539 F.3d 1102,
1107 n.5 (9th Cir. 2008)... In short, lawfully denying Morales
adjustment of status does not violate any of his or his family's
substantive rights protected by the Due Process Clause” (Morales v.
Department of Homeland Security, 600 F.3d 1076 (2010)).
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be considered to impose on a state a general obligation to authorize family reunion in its

:I0R Q92127 territory” (Makuc v. Slovenia, 26828/06 (2007))

“The court observes that where immigration is concerned Article 8
cannot be considered to impose on a state a general obligation to
respect immigrants’ choice of the country of residence to authorize
family reunion in its territory” (Z. and T. v. The United Kingdom,
27034/05 (2006)).
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“Where there are threats of serious or irreversible
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"Where an activity raises threats of harm to the
environment or human health, precautionary measures
should be taken even if some cause and effect
relationship are not fully established scientifically. In
this context the proponent of an activity, rather than
the public bears the burden of proof."”

(Wingspread Statement on the Precautionary Principle
(1998), http://www.gdrc.org/u-gov/precaution-3.html).
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“Though the government should still consider the
probability and potential magnitude of the harm,
where the magnitude of the harm is high, the
regulators need not require as much evidence that is
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"[r]isks to the public good that must be accepted when
posed by the potential conduct of a national (citizen)
need not be accepted when posed by a foreigner, and
may be obviated by the foreigner’s exclusion or
expulsion.” (John Finnis, Nationality, Alienage and
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Constitutional Principle, 123 L.Q. REvV 417, 418
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"This right [from article 8] is not to be interpreted as
necessarily obliging a member state to authorize
family reunification in its territory" (Case C-540/03,
European Parliament v. Council of the European
Union, 2006 E.C.R. I-5769, para 66).
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"Where immigration is concerned, article 8 cannot be
considered to impose on a State a general obligation to
respect the choice by married couples of the country
of their matrimonial residence and to authorize family
reunion in its territory"” (id. para 55(c)).
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”The Strasbourg court has repeatedly recognized the
general right of states to control the entry and
residence  of  non-nationals, and repeatedly
acknowledged that the Convention confers no right on
individuals or families to choose where they prefer to
live” (Huang v. Sec. of State for the Home
Department, [2007] A.C. 167 (H.L.)(appeal taken
from Eng.)(U.K.)).
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"Article 8 does not provide a right of entry or
residence or a right to remain in a Convention state.
The Court acknowledges that it is for states to
maintain public order, 'in particular by exercising their
right, as a matter of well-established international law
and subject to their treaty obligations, to control the
entry, residence and expulsion of aliens™ (PHILIP
LEACH, TAKING A CASE TO THE EUROPEAN COURT OF
HUMAN RIGHTS 303 (2d. ed. 2005)).
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"The starting point for considering what this may
mean is the leading case of Abdulaziz, Cabales and
Balkandali v UK (1985) 7 EHRR 471 in which the
ECtHR held that ‘'article 8 does not oblige states to
respect the choice by married couples of the country
of their matrimonial residence' (para 67). This may
result in the state saying, in effect, 'even though you
are married, and we accept this means you have a right
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to live together, you do not have the right to exercise
that right in the UK." These principles apply not only
to marriage but to all family settlement applications.
They have been widely applied, and the absence of a
positive obligation to respect a couple's choice of
residence is now routinely cited in UK case law"
(GEORGINA CLAYTON, TEXTBOOK ON IMMIGRATION
AND ASYLUM LAw 280 (2d. ed. 2006)).
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"As a matter of international law and subject to its
treaty obligations, a state has the right to control the
entry of non-nationals into its territory.... Article 8
does not impose a general obligation on a state to
respect the choice of married couples as to the country
of their residence where there are no obstacles to
establishing family life in their own or their spouse's
home countries” (HUMAN RIGHTS PRACTICE 8§8.110
(Jessica Simor ed. 2010)).
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"The conclusion seems to be that the Convention does
not guarantee the right to family life in a particular
country, but only an effective family life as such, no
matter where" (OVEY & WHITE, p. 263).
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"Serious thought needs to be given to the
strengths and weakness of adopting this principle
before using it to help make difficult decisions."”

Robert W. Hahn & Cass R. Sunstein, The :IX9)
Precautionary Principle as a Basis for Decision
Making, THE ECONOMISTS' VOICE, Vol.2, Issue 2, 1

.((2005)
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"The fact is, even in the case of terrorism and
other hard cases, societies cannot afford to seek
totally risk-free environments. If they try, they
might well magnify the problems they face...For
terrorism, climate change, and other vexing
problems, hard choices must be made. The
precautionary principle does not help individuals
or nations to make such choices in a non-arbitrary
way.

Indeed, taken seriously, the precautionary
principle can be paralyzing, providing no direction
at all.” (p. 7).
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incoherent, and for one reason: There are risks on
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The Judiciary... has no influence over either the
sword or the purse; no direction either of the
strength or of the wealth of the society, and can
take no active resolution whatever. It may truly be
said to have neither force nor will (The Federalist
No. 78 (Alexander Hamilton)).
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