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‘The little evidence in existence suggests that collective punishment of this kind does not
influence the affected population in the desired direction.... In general, collective anti-
terrorism measures are likely to have two opposing effects on the population from which the
insurgents emerge: on the one hand, they breed fear and, on the other hand, hatred to the
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government. The actual behaviour of the affected public...depends on whether fear is stronger

than anger, or vice-versa...demolition of houses has, probably, in the long run generated

hatred more than fear, thus augmenting terrorism, instead of reducing it’.”
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‘The second Paragraph of Article 64 is couched in language of entitlement (“may”), rather
than obligation, when conferring on the Occupying Power the authority to alter the
preexisting legislation. However, like all other Contracting Parties of the Geneva Convention,
the Occupying Power has unconditionally undertaken (in Article 1) “to respect and to ensure
respect” for the Convention “in all circumstances”. The implementation of the Geneva
Convention is not contingent on compatibility with domestic legislation. On the contrary,
Contracting Parties have to enact any enabling domestic legislation required to give effect to
the Geneva Convention... If this is true of the Occupying Power’s own legislation, it should a
fortiori_be true of the domestic laws in force in the occupied territory. The Geneva
Convention must prevail over any conflicting local legislation in the occupied territory. That
means that the laws in force in the occupied territory must be adapted where necessary to the
Geneva Convention (and, indeed, to any other binding instrument of international
humanitarian law). The distinction between what the Occupying Power may or must do in this
field has significant practical repercussions when the Occupying Power is pleased with, and
more than willing to strictly apply, some legislation — in force in the occupied territory at the
commencement of the occupation — which is inconsistent with international humanitarian
law. The leading illustration has been the Israeli reliance on Emergency Regulations, in force
in the West Bank and the Gaza Strip on the eve of the occupation (and dating back to the
British Mandate), permitting the authorities to destroy private property as a punitive measure,
and not merely “where such destruction is rendered absolutely necessary by military
operations” (as required by Article 53 of the Geneva Convention, based on Article 23(g) of
the Hague Regulations)... in the opinion of the present writer, the Occupying Power was
bound to repeal or suspend these Regulations and certainly it could not legitimately rely on
them’ (2°72rm: 19071 MwaTan)°
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of a felon behind bars do not undergo imprisonment, although they suffer from the
repercussions of his enforced absence, whereas the children of a terrorist who are left
roofless suffer exactly the same penalty as the offender himself (and when the
offender is in jail, or dead, they are the only ones who suffer). Any adequate
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:qo12 W0 .102-113 oovo International Covenant on economic, Social and Cultural Rights, Human
Rights Committee on Economic, Social and Cultural Rights, Forty-seventh Session, 14 November-2
December 2011, Consideration of reports submitted by States parties under articles 16 and 17 of the
Covenant, Concluding observations of the Committee on Economic, Social and Cultural Rights, 16
December 2011, para.8;
International Covenant on Civil and Political Rights, Human Rights Committee, Ninety-ninth Session,
Geneva, 12-30 July 2010,CCPR/C/ISR/CO/3, 3 September 2010 Consideration of reports submitted by
States parties under article 40 of the Covenant, Concluding Observations of the Human Rights
Committee (Israel), para. 3, at
http://unispal.un.org/UNISPAL.NSF/0/51410EBD25FCE78F85257770007194A8
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customary international humanitarian law: a contribution to the understanding and respect for the rule
of law in armed conflict, https://www.icrc.or/eng/resources/documents/publication/p0860.htm) and
US Restatement Foreign Relations 3red ,>wn% ,nx7) with respect to property held by foreign nationals

(Sec 711
pows Cyprus v. Turkey ([GC], no. 25781/94, ECHR 2001-1V) paragraphs 187 and 189, — 2 bwnb ax1 1%
20D MDY WD YW WP NPT NIOT HW N9a
,The Court is persuaded that both its reasoning and its conclusion in the Loizidou judgment (merits)
apply with equal force to displaced Greek Cypriots who, like Mrs. Loizidou, are unable to have access
to their property in northern Cyprus by reason of restrictions placed by the TRNC' authorities on their
physical access to that property. The continuing and total denial of access to their property is a clear
interference with the right of the displaced Greek Cypriots to the peaceful enjoyment of possessions
within the meaning of the first sentence of Article 1 of Protocol No. 1 ... there has been a continuing
violation of Article 1... by virtue of the fact that Greek-Cypriot owners of property in northern Cyprus
are being denied access to and control, use and enjoyment of their property as well as any
compensation for the interference with their property rights.'
‘Judicial Review by the akn2 1997 %03 MR nnanw 93 Kadi 11va w2127 177 pod DR LHwn? AR

European Court of Justice of UN 'Smart Sanctions' Against Terror in the Kadi Dispute' (2009) 14

European Foreign Affairs Review 65.
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‘While recognizing the authority of the State party to demolish structures that may be

considered legitimate military targets according to international humanitarian law, the

Committee regrets the resumption by the State party of its policy of purely “punitive” house
demolitions in East Jerusalem and the Gaza Strip despite its decision of 2005 to cease this
practice .The State party should desist from its policies of house demolitions where they
violate article 16 of the Convention’**
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‘While fully acknowledging the threat posed by terrorist activities in the Occupied Territories,
the Committee deplores what it considers to be the partly punitive nature of the demolition of
property and homes in the Occupied Territories. In the Committee's opinion, the demolition
of property and houses of families, some of whose members were or are suspected of
involvement in terrorist activities or suicide bombings, contravenes the obligation of the State
party to ensure without discrimination the right not to be subjected to arbitrary interference

Yordanova and Others v. Bulgaria (25446/06), 24 April 2012, art. 123. °
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European Human Rights Reports (EHRR), vol. 23, 1997, 143 :2 009 ,1996 72nv902 16 orn 17 pop M2
,OTR NPT 2RI DT A 5903-904 L1 w'a vy v (373-74 .1 w'n pvh o9ap axa mmnh B
Concluding Observations of the Human Rights Committee: Israel, UN Doc. CCPR/CO/78/ISR of
August 21, 2003, para. 16, available at:
http://www.unhchr.ch/tbs/doc.nsf/0/7121cbf0578c594ec1256da5004b25e8.

Conclusions and Recommendations of the Committee against Torture, Israel, U.N. Doc.
CAT/XXVII/Concl.5(2001), paras. 6(j), 7(g)

Concluding Observations on Fourth Periodic Report Submitted by Israel, CAT/C/ISR/CO/4, 23 of =
June 2009), para. 33.

Concluding Observations of the Human Rights Committee: Israel, UN Doc. CCPR/CO/78/ISR
(August 21, 2003), para. 16.
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with one's home (art. 17), freedom to choose one's residence (art. 12), equality of all persons
before the law and equal protection of the law (art. 26), and not to be subject to torture or
cruel and inhuman treatment (art 7). The State party should cease forthwith the above
practice’ (D°72n17 190 MWATAN)

;12 5y wR M praeupip awnay nbva SV M0PRA DR 7151 DPPIAT 23 1900 DI 2950 1R
NPT DY NINR DPYNTIINDY NPNITR MMAPANT 92 D0V ,N1IPTAN YW S20pIRa DN
18 1966-n MPua9191 NPAAIR AT 1272 NPHIRDIAT TN 9D Y YR

7957 DIIOT N33 7IAR2 MINYAT NINTI0A MNIT DY A7%Y NPITAT YD NI 0997011 1IN
931 ,3012°K 739127 171 1M N2 17,7012 MNan 1R MDY 98 M09 119 1989 nawn
MWpP NIRINA 299210 778 2279°0 T2 DWW DP1TANN QOVADI 0272 SV TRA 27 790AW 721

.07°N2 NOAAR ARYIND NP2

QIR NPIIT 1T MION YRS QW PRM2OANT DR OTIOR DYLIHNY AYT2 OUR ,TOW PN
NPT NPAIIR NPIDT D272 TIART W PMIRIITA I1MAD NP1 9D 7277 1101 ,198 .OMIRDA
DR VDY 2127 IR 77T T ,07R LTMING N OV DR DRIRY? 010 nywa" 1966 niwn
OOR2T QMAYLTA DRN QTR NMOT ST NOTWR DW IR MINTIN NINDIT A2 DPOARAD RIS
LI 2PN 1071 ROW MINW NM2PANT 37707 DYDY NPAIIR NPT 1272 IR, NOWRA
X7 ,0ITIR WPV IR O IR DMWY DY 7 9PY0 09 HY M0CRIT 11AD) AN WK M20IT 00N
DY TAN0nY NWpnR AIARY TX RTW AT OV N (117 M2°0312 90 ,000wn IR 21w
NRT M2T2 WRNWT ORI 732007 11w MR DY 2210 191X YT, MR NP N0NT MoT
W NIANOAW ,IRIMY (MTAD NIDTT) NPYIID NIPAIIR NIMDT 0272 7380 2w 9 Pyoh wpa )
LJOROBR Swnh manRY 17 9590 99 5y DU 110001 MR QTR NMOT A0 2 i 910 AR
UANAIW 9D DI L"ANAT NN DRDD PIPITA DWATIA I7°R"D D230 107 0 DY TINKRT

DN TN 7222 DT 1R NP1TAT L1200 0021w 0901 VS
27ATTON YWD — MIRDIAT DT LEWRT B By NPk 3.4
NPIIAT P07 ANTAY DR 00AN MMIRDIT V27907 VOWAT XY NP1INT DX 1N T PI9-nn2

D DY TMPNRY LMIRDIAT V990 LOWNT 9D DY annRR YWOD ,NINCI0n M0 ,2WnnY 7Y

N1 NIR

372-73,1 0", e 5267 ,1 w'a 2wY a0 ax ,mn Y
J.M. Henckaerts and L. Dowald-Beck, Customary International Law (Cambridge, 2005), 374-375. **8
AT AR 16-13 0°0°wo wnb axa e

26



P97 ¥R R’ NIRY (1)8 Pyvo

‘The Court shall have jurisdiction in respect of war crimes in particular when committed as

part of a plan or policy or as part of a large-scale commission of such crimes’.

2 v (2)8 7wo

’For the purpose of this Statute, ‘war crimes’ means: (a) Grave breaches of the Geneva
Conventions of 12 August 1949, namely, any of the following acts against persons or
property protected under the provisions of the relevant Geneva Convention:

.... (iv) Extensive destruction and appropriation of property not justified by military necessity
and carried out unlawfully and wantonly...’.
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"Extensive destruction and appropriation of property, not justified by military

necessity and carried out unlawfully and wantonly"
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mean, it seems, solely treatment constituting an attack on physical integrity or health'

.para. 157 ,IT-95-14-T ,The Prosecutor v. Tihomir Blasic nwn9a ICTY — 71 5w 17 pos 2

para. ,IT-95-14/2 The Prosecutor v. Dario Kordiac and Mario Cerkez nw9a ICTY — 7 5w 17 pop 4
.335-341

74,1 w"a »vh ooy 12

0w wa ,mnny 13

'No protected person may be punished for an offence he or she has not personally committed. ***
Collective penalties and likewise all measures of intimidation or of terrorism are prohibited.'

'No general penalty, pecuniary or otherwise, shall be inflicted upon the population on account of the %
acts of individuals for which they cannot be regarded as jointly and severally responsible.’
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'the aim of the Convention is certainly to grant civilians in enemy hands a °
protection which will preserve their human dignity and prevent them being brought
770 77977 AT 22°0RPRIP W 22901 2°9°011 o7 IR - down to the level of animals.'
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Commentary on Geneva Convention IV of 1949 Relative to the Protection of Civilian Persons mx1 '/
in Times of War 594 (Jean Pictet ed. 1958)

ICC Elements of Crime (2011) 14, http://www.icc-cpi.int/nr/rdonlyres/336923d8-a6ad-40ec-ad7b- **°
45bf9de73d56/0/elementsof crimeseng.pdf
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http://elyonl.court.gov.il/files/02/190/070/1.01/02070190.101.pdf
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Amnon Reichman, 'When We Sit to Judge We Are Being Judged': The Israeli GSS case, Ex Parte **
Pinochet and Domestic/Global Deliberation' (2001) 9 Cardozo Journal of International and
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'... the International Criminal Court established under this Statute shall > wox7n R
D Y21 XM nanRb 1 apvow w2 be complementary to national criminal jurisdictions'
'‘An International Criminal Court is hereby established. It shall be a permanent
institution and shall have the power to exercise its jurisdiction over persons for the
most serious crimes of international concern... and shall be complementary to
X117 NIRY 17 9P¥02 RIA? 1001 778 MIRNMAL "wyn w2 national criminal jurisdictions.'
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‘Having regard to paragraph 10 of the Preamble and Article 1, the Court shall determine that a
case is inadmissible where:

(a) The case is being investigated or prosecuted by a State which has jurisdiction over it,
unless the State is unwilling or unable genuinely to carry out the investigation or prosecution;
(b) The case has been investigated by a State which has jurisdiction over it and the State has
decided not to prosecute the person concerned, unless the decision resulted from the
unwillingness or inability of the State genuinely to prosecute;

(c) The person concerned has already been tried for conduct which is the subject of the
complaint, and a trial by the Court is not permitted under article 20, paragraph 3...".
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‘To constitute a grave breach, the destruction unjustified by military necessity must
be extensive, unlawful and wanton. The notion of "extensive" is evaluated according
to the facts of the case — a single act, such as the destruction of a hospital, may suffice
to characterize an offence under this count."®*

157 7°vp,120 w"a ,>v5 , The Prosecutor v. Tihomir Blasic ***
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