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“It is no defence to a breach of an international obliga-
tion to argue that the state acted in such a manner be-
cause it was following the dictates of its own municipal

law.

(Shaw M., INTERNATIONAL LAW 102 (4thedition, Cambridge University

Press)
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“...the fundamental principle of international law, that

international law prevails over domestic law.”

(Applicability ofthe Obligation to Arbitrate case, ICJ Reports, 1988, p. 12, 34;
ILRpp. 225, 252)
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"...when the penal legislation of the occupied territory
conflicts with the provisions of the Convention, the

Convention must prevail."

[COMMENTARY ON GENEVA CONVENTION IV OF 1949 RELATIVE TO
THE PROTECTION OF CIVILIAN PERSONS IN TIMES OF WAR 335-336
(Jean Pictet ed. 1958)]
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The second Paragraph of Article 64 is couched in
language of entitlement (“may”), rather than obligation,
when conferring on the Occupying Power the authority
to alter the preexisting legislation. However, like all
other Contracting Parties of the Geneva Convention, the
Occupying Power has unconditionally undertaken (in

Article 1) “to respect and to ensure respect” for the
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Convention “inall circumstances”.  The
implementation of the Geneva Convention is not
contingent on compatibility with  domestic
legislation. On the contrary, Contracting Parties
have to enact any enabling domestic legislation
required to give effect to the Geneva Convention... If
this is true of the Occupying Powers own legislation, it
should a fortiori be true of the domestic laws in force in
the occupied territory. The Geneva Convention must
prevail over any conflicting local legislation in the
occupied territory. That means that the laws in force
in the occupied territory must be adapted where
necessary to the Geneva Convention (and, indeed, to
any other binding instrument of international

humanitarian law).

The distinction between what the Occupying Power
may or must do in this field has significant practical
repercussions when the Occupying Power is pleased
with, and more than willing to strictly apply, some
legislation — in force in the occupied territory at the
commencement of the occupation — which is
inconsistent with international humanitarian law. The
leading illustration has been the Israeli reliance on
Emergency Regulations, in force in the West Bank and
the Gaza Strip on the eve of the occupation (and dating
back to the British Mandate), permitting the authorities
to destroy private property as a punitive measure, and
not merely *“where such destruction is rendered
absolutely necessary by military operations” (as
required by Article 53 ofthe Geneva Convention, based
on Article 23(g) of the Hague Regulations)... in the
opinion of the present writer- the Occupying Power

was bound to repeal or suspend these Regulations
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and certainly it could not legitimately rely on them.

IOV NIYATA(

[Yoram Dinstein, Legislation Under Article 43 ofthe Hague Regulations:
Belligerent Occupation and Peacebuilding, Program on Humanitarian Policy
and Conflict Research, Harvard University, occasional paper series (Fall 2004)].
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"The concept of collective punishment must be under-
stood in the broadest sense: it covers not only legal sen-
tences but sanctions and harassment of any sort, admin-

istrative, by police action or otherwise".

[COMMENTARY ON ADDITIONAL PROTOCOL | OF 1977 TO THE GENEVA
CONVENTIONS OF 1949, p. 874, para. 3055 (Jean Pictet ed. 1987)]
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COMMENTARY ON GENEVA CONVENTION IV OF 1949 RELATIVE
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"The concept of collective punishment must be
understood in the broadest sense: it covers not only
legal sentences but sanctions and harassment of any sort,

administrative, by police action or otherwise".

[COMMENTARY ON ADDITIONAL PROTOCOL | OF
1977 TO THE GENEVA CONVENTIONS OF 1949, p. 874,
para. 3055 (Jean Pictet ed. 1987)]
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Human Rights Committee, General Comment 29, States of Emergency (article
4), U.N. Doc. CCPR/C/21/Rev. 1/Add. 11 (2001).
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"While recognizing the authority of the State party to
demolish structures that may be considered legitimate
military targets according to international humanitarian

law, the Committee regrets the resumption by the State

Conclusions and Recommendations of the Committee against Torture, Israel, U.N. Doc.
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(CAT/C/XXVII/Concl.5 (2001), paras. 6(j), 7(g

Concluding Observations on Fourth Periodic Report Submitted by Israel, CAT/C/ISR/CO/4, 2
23 of June 2009, para. 33
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party of its policy of purely “punitive” house demoli-
tions in East Jerusalem and the Gaza Strip despite its
decision of 2005 to cease this practice. The State party
should desist from its policies of house demolitions

where they violate article 16 ofthe Convention."
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»While fully acknowledging the threat posed by terror-
1st activities in the Occupied Territories, the Committee
deplores what it considers to be the partly punitive na-
ture of the demolition of property and homes in the Oc-
cupied Territories. In the Committee's opinion, the dem-
olition of property and houses of families, some of
whose members were or are suspected of involvement
in terrorist activities or suicide bombings, contravenes
the obligation of the State party to ensure without dis-
crimination the right not to be subjected to arbitrary in-
terference with one's home (art. 17), freedom to choose
one's residence (art. 12), equality of all persons before
the law and equal protection of the law (art. 26), and not
to be subject to torture or cruel and inhuman treatment
(art 7). The State party should cease forthwith the above

practice."

Human Rights Committee, Concluding Observations ofthe Human Rights Committee: Israel, 3
UN Doc. CCPR/C/79/Add.93 (18 August 1998), para. 24

Concluding Observations ofthe Human Rights Committee: Israel, UN Doc. CCPR/CO/78/ISR 4
(21 August 2003), para. 16
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"The Committee is concerned that, despite its previous
recommendation.. .the State party continues its practice
of demolishing property and homes of families whose
members were or are suspected of involvement in ter-
rorist activities, without considering other less intrusive

measures..."
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Concluding Observations ofthe Human Rights Committee: Israel, UN Doc. 5
.CCPR/C/ISR/CO/3 (29 July 2010), para. 17
Concluding Observations ofthe Human Rights Committee on the Fourth Periodic Reportof 6

Israel, (adopted on 28 October 2014, advance unedited version- not yet published), para. 9
Report of the Special Rapporteur on Adequate Housing as a Component of the Right to an 7

Adequate Standard of Living, Mr. Miloon Kothari, E/CN.4/2003/5/Add.l, 12 June 2002
Report of the Special Rapporteur of the Commission on Human Rights, Mr. John Dugard, 8

on the Situation of Human Rights in the Palestinian Territories Occupied by Israel since 1967,
.E/CN.4/2002/32, para. 31
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"Extensive destruction and appropriation of property,
not justified by military necessity and carried out un-

lawfully and wantonly™
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"An occupying Power is prohibited from destroying
movable and non-movable property except where such
destruction is made absolutely necessary by military

'operations
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"To constitute a grave breach, the destruction
unjustified by military necessity must be extensive,
unlawful and wanton. The notion of "extensive” is
evaluated according to the facts of the case - a single
act, such as the destruction of a hospital, may suffice to

characterise an offence under this count."
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Article 4: Violations of Article 3
common to the Geneva
Conventions and of Additional

Protocol Il

The International Tribunal for
Rwanda shall have the power to
prosecute persons committing or
ordering to be committed serious
violations of Article 3 common
to the Geneva Conventions of 12
August 1949 for the Protection
of War Victims, and of
Additional Protocol Il thereto of
8 June 1977. These violations
shall include, but shall not be

limited to;

b) Collective punishments

Statute of the International Tribunal for Rwanda, Security Council Resolution 955, ]
C(UN. Doc. S/Res/955 (1994
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5. Among others, the following types of attacks are to

be considered as indiscriminate:

(b) an attack which may be expected to cause incidental
loss of civilian life, injury to civilians, damage to civil-
ian objects, or a combination thereof, which would be
excessive in relation to the concrete and direct military

advantage anticipated.
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