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Manual on the Effective Investigation and Documentation of Torture and

Other Cruel, Inhuman or Degrading Treatment or Punishment.
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Principles on the Effective Investigation and Documentation of Torture and
Other Cruel, Inhuman or Degrading Treatment or Punishment.
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States shall ensure that complaints and reports of torture or ill-

treatment shall be promptly and effectively investigated.
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The investigators, who shall be independent of the suspected
perpetrators and the agency they serve, shall be competent and

impartial.
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The methods used to carry out such investigations shall meet the
highest professional standards, and the finding shall be made

public.
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Those persons conducting the investigation shall have at their
disposal all the necessary budgetary and technical resources for

effective investigation.
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Those potentially implicated in torture or ill-treatment shall be
removed from any position of control or power, whether direct or
indirect, over complainants, witnesses and their families, as well as

those conducting the investigation.
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Alleged victims of torture or ill-treatment and their legal
representatives shall be informed of, and have access to, any

hearing as well as to all information relevant to the investigation...
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http://www.ohchr.org/english/about/publications/docs/8istprot.pdf
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Declaration on the Protection of All Persons from Enforced Disappearance.
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Each State shall ensure that any person having knowledge or a
legitimate interest who alleges that a person has been subjected to
enforced disappearance has the right to complain to a competent
and independent State authority and to have that complaint
promptly, thoroughly and impartially investigated by that
authority. Whenever there are reasonable grounds to believe that
an enforced disappearance has been committed, the State shall
promptly refer the matter to that authority for such an investigation,
even if there has been no formal complaint. No measure shall be
taken to curtail or impede the investigation... Each State shall
ensure that the competent authority shall have the necessary
powers and resources to conduct the investigation effectively,
including powers to compel attendance of witnesses and production
of relevant documents and to make immediate on-site visits...
Steps shall be taken to ensure that all involved in the investigation,
including the complainant, counsel, witnesses and those conducting
the investigation, are protected against ill-treatment, intimidation or
reprisal... The findings of such an investigation shall be made
available upon request to all persons concerned, unless doing so

would jeopardize an ongoing criminal investigation...
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The Court considers it sufficiently likely that the Ormanigi
villagers in fact remained blindfolded during their period of
detention in Guglikonak in order to prevent them from becoming
acquainted with their surroundings and to facilitate guarding them.
In reaching this finding, the Court has taken into account the fact
that they formed a relatively large group of persons who were
detained in rooms not designed or equipped for this purpose (p. 53,
216).
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... Whatever mode is employed, the authorities must act of their
own motion, once the matter has come to their attention. They
cannot leave it to the initiative of the next of kin either to lodge a
formal complaint or to take responsibility for the conduct of any
investigative procedures (p.76, 309).
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This is not an obligation of result, but of means. The authorities
must have taken the reasonable steps available to them to secure
the evidence concerning the incident, including, inter alia,
eyewitness testimony, forensic evidence and, where appropriate, an
autopsy which provides a complete and accurate record of injury
and an objective analysis of clinical findings, including the cause
of death... Any deficiency in the investigation which undermines
its ability to establish the cause of death or the person or persons

responsible will risk falling foul of this standard (p. 77, 312).
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A requirement of promptness and reasonable expedition is implicit
in this context. While there may be obstacles or difficulties which
prevent progress in an investigation in a particular situation, a
prompt response by the authorities in investigating the use of lethal
force may generally be regarded as essential in maintaining public
confidence in their adherence to the rule of law and in preventing
any appearance of collusion in or tolerance of unlawful acts (p. 77,
314).
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There must be a sufficient element of public scrutiny of the
investigation or its results to secure accountability in practice as
well as in theory. The degree of public scrutiny required may well
vary from case to case. In all cases, however, the next of kin of the
victim must be involved in the procedure to the extent necessary to

safeguard his or her legitimate (p. 77, 314).
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Neither the prevalence of violent armed clashes nor the high
incidence of fatalities can displace the obligation under Article 2 to
ensure that an effective, independent investigation is conducted
into the deaths arising out of clashes involving the security forces,
the more so in cases such as the present where the circumstances

are in many respects unclear (p. 78, 319).
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...In the Turkish cases, the Turkish government consistently sought
to argue that the investigative duty had to be modified to reflect
practicable expectations in a dangerous and troubled area of
conflict. However, the Court has consistently rejected the idea that
there is any displacement of the investigative duty by reason of the

security situation (Pa. 324).
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Although there has been evidence of a rather general nature about
the difficulties of conducting investigations in Iraq at that time —

about basic security problems involved in going to Iragi homes to
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interview people, about lack of interpreters, cultural differences,
logistic problems, lack of records, and so forth — without any
further understanding of the outcome of the SIB's report, it is
impossible to understand what, if any, relevance any of this has to a
death which occurred not in the highways or byways of Irag, but in
a military prison under the control of British forces.
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The result of the investigation should not be the product of the
mechanical execution of certain procedural formalities, but the
State must seek the truth effectively and, to this end, must
demonstrate that it has conducted an immediate, exhaustive,

genuine and impartial investigation (p. 38, 104).


http://www.bailii.org/ew/cases/EWHC/Admin/2004/2911.html
http://www.bailii.org/ew/cases/EWHC/Admin/2004/2911.html

34

NN IN LN NYPAL NNTN NPNY DD APNX NPPNN OO PTN A yap Ty 107
ANPAY MNNIND DN NNHN NPNY NI NINR NIPPNN L) AMPN HY MYaon
AYNN NYYA NN NPMINY THPNI ,IPNNSY NPNY NIAMN NPPNN .Pavh 1’

S UTID YINIY

The obligation to investigate cannot depend on the decision of the
victim (p. 39, 104).

Article 8 of the Inter-American Convention against Torture
establishes expressly the State’s obligation to proceed, de officio,
and immediately in cases such as this, regardless of the inactivity
of the victim. In this respect, the Court has stated that “in
proceedings on human rights violation, the State’s defense cannot
rest on the impossibility of the plaintiff to produce evidence that, in
many cases, cannot be obtained without the cooperation of the
State (p. 45, 128).
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In certain circumstances, it may be difficult to investigate acts that
violate an individual's rights. The duty to investigate, like the duty
to prevent, is not breached merely because the investigation does
not produce a satisfactory result. Nevertheless, it must be
undertaken in a serious manner and not as a mere formality

preordained to be ineffective. An investigation must have an
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objective and be assumed by the State as its own legal duty, not as
a step taken by private interests that depends upon the initiative of
the victim or his family or upon their offer of proof, without an

effective search for the truth by the government (p. 31, 177).
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With regard to torture, the State acquired a series of special
obligations when the Inter-American Convention against Torture
entered into force; among the most important are the obligation to
investigate and punish torture, pursuant to Articles 1, 6 and 8 of the
Convention (p. 40, 104).
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The Court has previously held that where an individual makes a
credible assertion that he has suffered treatment infringing Article
3 at the hands of the police or other similar agents of the State, that
provision, read in conjunction with the State's general duty under
Article 1 of the Convention to “secure to everyone within [its]
jurisdiction the rights and freedoms defined in .. [the]
Convention”, requires by implication that there should be an
effective official investigation. As with an investigation under
Avrticle 2, such an investigation should be capable of leading to the
identification and punishment of those responsible. Otherwise, the
general legal prohibition of torture and inhuman and
degrading treatment and punishment would, despite its
fundamental importance, be ineffective in practice and it would
be possible in some cases for agents of the State to abuse the rights
of those within their control with virtual impunity (p. 88, 358).
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In this respect, the Court has understood that impunity is the
overall lack of investigation, tracing, capture, prosecution and
conviction of those responsible for violations of the rights
protected by the American Convention, and that the State is
obliged to combat this situation by all available legal means.
Impunity promotes the chronic repetition of the human rights
violations and the total defenselessness of the victims and their
next of kin (p. 45, 126).
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The fact that the State did not investigate the acts of torture
effectively and allowed them to remain unpunished, means that
it has omitted to take effective measures to avoid acts of this
nature being repeated within its jurisdiction, disregarding the
provisions of Article 6 of the Inter-American Convention against
Torture (p. 45, 129).
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"All persons deprived of their liberty shall be treated with
humanity and with respect for the inherent dignity of the human
person"...
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The overall and serious inadequacy of the criminal investigation
resulted in the applicant being denied effective access to a court or
tribunal to have a determination of her civil right to compensation,
in breach of Article 6 of the Convention (p. 27, 98).
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In assessing evidence, the Court has generally applied the standard
of proof “beyond reasonable doubt” ... However, such proof may
follow from the coexistence of sufficiently strong, clear and
concordant inferences or of similar unrebutted presumptions of
fact. Where the events in issue lie wholly, or in large part,
within the exclusive knowledge of the authorities, as in the case
of persons within their control in custody, strong presumptions
of fact will arise in respect of injuries and death occurring
during such detention. Indeed, the burden of proof may be
regarded as resting on the authorities to provide a satisfactory

and convincing explanation (p. 28, 100).
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