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“... Disrupting government propaganda may help to undermine the
morale of the population and the armed forces, but justifying an
attack on a civilian facility on such grounds alone may not meet the
"effective contribution to military action" and "definite military
advantage" criteria required by the Additional Protocols (see paras.
35-36, above). The ICRC Commentary on the Additional Protocols
interprets the expression "definite military advantage anticipated" to
exclude "an attack which only offers potential or indeterminate
advantages" and interprets the expression "concrete and direct" as
intended to show that the advantage concerned should be substantial
and relatively close rather than hardly perceptible and likely to
appear only in the long term (ICRC Commentary on the Additional
Protocols of 8 June 1977, para. 2209). While stopping such
propaganda may serve to demoralize the Yugoslav population
and undermine the government’s political support, it is unlikely
that either of these purposes would offer the '"concrete and
direct" military advantage necessary to make them a legitimate

military objective. ...”
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"However, the term should not be understood too broadly.
Not every activity carried out within a state at war is a
hostile act."

D. Fleck, The Handbook of Humanitarian Law in
Armed Conflicts, 32 (1995), p. 232.
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"The Trial Chamber finds that it is the specific situation of the
victim at the moment the crime was committed that must be taken
into account in determining his or her protection under Common
Article 3. The Trial Chamber considers that relevant factors in
this respect include the activity, whether or not the victim was
carrying weapons, clothing, age and gender of the victims at the
time of the crime. While membership of the armed forces can be
a strong indication that the vicitim is directly participating in the
hostilities, it is not an indicator which in and of itself is sufficient
to establish this. Whether a person did or did not enjoy protection
of Common Article 3 has to be determined on a case-by-case
basis."
.34 npos ICTY, Case No. IT-01-48-T, Judgment, Nov. 16, 2005
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"[I]1f a belligerent were allowed to fire at enemy
civilians simply suspected of somehow planning or
conspiring to plan military attacks, or of having
planned or directed hostile actions, the basic
foundations of international humanitarian law would
be seriously undermined. The basic distinction
between civilians and combatants would be called
into question and the whole body of law relating to
armed conflict would eventually be eroded" (p. 421).
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"[W]hen there is a situation of doubt, a careful
assessment has to be made under the conditions
and restraints governing a particular situation as to
whether there are sufficient indications to warrant
an attack. One cannot automatically attack anyone

who might appear dubious" (p. 24)."
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"A closer look at the various criteria used reveals that the first
refers to objects which, by their ' nature, ' make an effective
contribution to military action. This category comprises all
objects directly used by the armed forces: weapons, equipment,
transports, fortifications, depots, buildings occupied by armed

forces, staff headquarters, communications centres etc."
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The Appeals Chamber finds that the impugned finding does not
conflate the two crimes but rather supports the view that a direct
attack can be inferred from the indiscriminate character of the
weapon used...

The Trial Chamber’s finding that disproportionate attacks
"may" give rise to the inference of direct attacks on civilians
was therefore a justified pronouncement on the evidentiary
effects of certain findings, not a conflation of different crimes...

Prosecutor v. Stanilav Galic (4ppeal Judgement). IT-98-29-A. International
Criminal Tribunal for the former Yugoslavia (ICTY). 30 November 2006.
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