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Under the Court's jurisprudence, the essence of a preventive
sanction is that it is addressed to a proven source of danger —
an individual against whom evidence of dangerousness has been
presented and a determination of actual dangerousness made...
It must be shown that the particular person presents a risk, a risk
that his or her own actions will endanger the security of the area in
the future.

(K. Mann, Judicial Review Of Israeli Administrative Actions
Against Terrorism: Temporary Deportation Of Palestinians From
The West Bank To Gaza, Middle East Review of International
Affairs, Vol. 8, No. 1 (March, 2004), p. 31)
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The Court fails to see how the mere fact that the applicant's wife
was the sister of a Mafia boss, since deceased, could justify such
severe measures being taken against him in the absence of any
other concrete evidence to show that there was a real risk that he
would offend...

In conclusion, and without underestimating the threat posed by
the Mafia, the Court concludes that the restrictions on the
applicant's freedom of movement cannot be regarded as having
been 'necessary in a democratic society.

(Labita v. Italy (Application No. 26772/95), judgment of 6 April
2000, para. 196-7)
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Whether in the context of material support, interrogation,
detention or war-making, the preventive paradigm puts
tremendous pressure on the values we associate with the rule of
law. Designed to place enforceable constraints on state power,
the rule of law generally reserves detention, punishment and
military force for those who have been shown, on the basis of
sound evidence and fair procedures, to have committed some
wrongful act in the past that warrants the government’s response.
The... ‘preventive paradigm’, by contrast, justifies coercive
action... on the basis of speculation about future contingencies,
without either the evidence or the fair processes that have
generally been considered necessary before the state imposes
coercive measures on human beings.

When the state begins to direct highly coercive measures at
individuals... based on necessarily speculative predictions about
future behaviour, it inevitably leads to substantial compromises
on the values associated with the rule of law — such as equality,
transparency, individual culpability, fair procedures and checks
and balances.

David Cole, Terror Financing, Guilt by Association and the
Paradigm of Prevention in the ‘War on Terror', in
COUNTERTERRORISM: DEMOCRACY’S CHALLENGE 233, 249
(Bianchi & Keller eds., 2008)).
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