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C.B. HOPPER, CONJUGAL VISITING AT THE MISSISSIPPI STATE

7nn ,nwyn? ,0"nnown o1 NN A1 X7-na . PENITENTIARY" 29 FEB. PROBA.(JUNE. 1956) 39
,DIYN DNIT'0AI NIXIINA V9N [T IPNNAN ,1962 NMiwn 7nin NToIMN X719oWiIA 17247 N'7R DAL, 1918 mawn
X750 N nvYY [N onox? [0 ,N7R DNIERAN NIZIVA  NIRIFNN NIRXINN 7V Y'2x¥N1,N7R DI DYONAN
46 'nya ,n'7X DY*IYN DATA NZNA DX DDON TAI7AN NanNnn

"THE FACT THAT CONJUGAL VISITING IN MISSISSIPPI DEVELOPED IN AN
UNOFFICIAL, UNPLANNED MANNER AS AN ACCOMMODATIVE ADJUSTMENT DOES
NOT NECESSARILY MEAN THAT IT | UNDESIRABLE; IT MERELY SHOWS THE
MAGNITUDE OF THE PROBLEM OF SEXUAL ADJUSTMENT IN PENAL
INSTITUTIONS. IT IS TO BE EXPECTED THAT PENAL INSTITUTIONS WILL,

WHEN THE RELATIONSHIPS BETWEEN THE INMATES AND STAFF BECOME
ACCOMMODATIVE OR COOPERATIVE, FOR WHATEVER MOTIVATION, TURN
ATTENTION TO SEXUAL PROBLEMS OF INMATES. THE PRACTICE OF CONJUGAL
VISITING AT PARCHMAN REVEALS SUCH RELATIONSHIPS. WITH ADEQUATE
FACILITIES, CAREFUL SELECTION, AND APPROPRIATE COUNSEL, IT IS
POSSIBLE THAT THE CONJUGAL VISITING PROGRAM IN MISSISSIPPI COULD

BE DEVELOPED INTO ONE OF THE MOST ENLIGHTENED PROGRAMS IN MODERN
CORRECTIONS".

R.S. CAVAN AND E.S. iy nx1 0'201 0*a171'xio o"jznn 7y
ZEMANS, "MARITAL RELATIONSHIPS OF PRISONERS IN TWENTY-EIGHT
.COUNTRIES" 49 J. CRIM. L. & CRIMINOLOGY (1958-59) 133
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"WHILE OTHER NATIONS HAVE EXPERIMENTED WITH THE IDEA OF 'SEXUAL
VISITATIONS' FOR PRISONERS IN CONFINEMENT, THE COURT KNOWS OF NO
CASE WHICH REQUIRES OR PERMITS SUCH PRACTICES IN UNITED STATES
INSTITUTIONS. IN ANY EVENT, SUCH CLAIM WOULD NOT COME UP TO THE
LEVEL OF A FEDERAL CONSTITUTIONAL RIGHT SO AS TO BE COGNIZABLE AS
A BASIS FOR RELIEF IN FEDERAL COURT".

.MCCRAY V. SULLIVAN (1975) [12] nx |21
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"THE ABSENCE OF CONJUGAL VISITING IN PRISONS IS NOT EXCESSIVE
PUNISHMENT IN ITSELF OR DISPROPORTIONAL TO PLAINTIFFS' CRIMES. IT

IS MERELY A CUSTOMARY CONCOMITANT OF THE PUNISHMENT OF
INCARCERATION. PLAINTIFFS ALLEGE THAT THEY ARE SUFFERING PHYSICAL
STRESS; YET LESS THAN IDEAL PHYSICAL CONDITIONS CHARACTERIZE
PRISONS: FOR EXAMPLE, INSTITUTIONALIZED DIETS, CONFINING CELLS,
LIMITED EXERCISE, LACK OF QUIET. THEY ALSO ALLEGE THEY HAVE
SUFFERED PSYCHOLOGICAL STRESS. BUT PSYCHOLOGICAL STRESS, LIKE
LONELINESS, BOREDOM, WASTED TIME. AND THE OTHER WAGES

OF INCARCERATION, DO NOT IN FACT

AND THEREFORE CANNOT IN LAW CONSTITUTE CRUEL AND UNUSUAL
PUNISHMENT. BY A PARITY OF REASONING, A DENIAL OF CONJUGAL VISITS
DOES NOT CONSTITUTIONALLY DESTROY OR IMPAIR AN INMATE'S HUMAN
DIGNITY".
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"NEW APPROACHES TO FAMILY VISITING INCORPORATING CONJUGAL

VISITING ARE BEING TAKEN IN AN INCREASING NUMBER OF STATE PRISONS

IN OUR NATION. WHILE THIS TREND IS ONE OF THE INDICATORS OF

WHETHER 'EVOLVING STANDARDS OF DECENCY' HAVE YET MADE DEPRIVATION
OF CONJUGAL VISITING A CONSTITUTIONAL VIOLATION, THIS EVOLVING
REFORM IN PENOLOGICAL PRACTICES IN NOT TRANSLATABLE INTO A
CONSTITUTIONAL RIGHT"
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OVERNIGHT FAMILIAL VISITS IN PENAL OR CORRECTIONAL INSTITUTIONS"
(A.L.R.4TH (1981) 1216 29
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:IMPRISONED CITIZENS UNION V. SHAPP, (1978) [14], AT 898

"PLAINTIFFS URGE US TO DECLARE THAT THE LACK OF FACILITIES AT

EACH INSTITUTION IN WHICH INMATES MAY ENJOY SEXUAL VISITATION

WITH THEIR SPOUSES CONSTITUTES CRUEL AND UNUSUAL PUNISHMENT. IN
SUPPORT OF THIS CLAIM, PLAINTIFFS PRESENTED AN EXPERT WITNESS,

DR. HERBERT THOMAS, WHO TESTIFIED THAT LACK OF CONJUGAL VISITS IS

A FACTOR WHICH CAN CAUSE AN INMATE TO SUFFER PHYSICAL,

EMOTIONAL, AND PSYCHOLOGICAL STRESS. THE PSYCHOLOGICAL REGRESSION
WHICH MAY RESULT CAN LEAD TO HOMOSEXUAL BEHAVIOR, VIOLENCE, LOSS
OF SELFIDENTITY, AND SELF-DESTRUCTIVE BEHAVIOR".
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"IT IS CLEAR THAT NOT ALL CONDITIONS OF CONFINEMENT WHICH HAVE AN
ADVERSE EFFECT ON A PRISONER ARE CONSTITUTIONALLY
PROSCRIBED...THE COURT STATED THAT ONE OF THE ESSENTIAL FUNCTIONS
OF INCARCERATION IS THE ISOLATION OF THE INMATE FROM SOCIETY,
WHICH IS INTENDED TO BE AN UNDESIRABLE CONDITION SO AS TO DETER
POTENTIAL CRIMINALS FROM COMMITTING CRIMES.

...WE CONCLUDE THAT THE PROHIBITION ON SEXUAL VISITATION IS NOT

SO INHUMAN THAT IT SHOCKS THE CONSCIENCE AND THAT IT IS NOT
DISPROPORTIONATE PUNISHMENT. A CLOSER QUESTION IS WHETHER SUCH A
RESTRICTION IS RATIONALLY RELATED O A LEGITIMATE PENOLOGIGAL

GOAL. WE AGREE WITH JUDGE FRANKEL'S OPINION IN UNITED STATES EX
REL. WOLFISH V. LEVI, 439 F. SUPP. AT 143, THAT THERE IS A

DIVISION OF PENOLOGICAL OPINION ON THE ADVISABILITY OF CONJUGAL
VISITATION AND THAT THE JUDICIARY IS ILL-EQUIPPED TO RESOLVE THIS
COMPLEX POLICY QUESTION. HOWEVER, SINCE THERE IS AMPLE SUPPORT
FOR THE PROPOSITION THAT A RESTRICTION ON SEXUAL VISITATION IS
RATIONALLY RELATED TO LEGITIMATE PENAL CONCERNS FOR INSTITUTIONAL
SECURITY AND THE DETERRENCE VALUE OF INCARCERATION, | CONCLUDE
THAT SUCH A PROHIBITION MUST BE SUSTAINED UNDER THE EIGHTH
AMENDMENT".
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"IN DENYING A STATE PRISONER THE RIGHT TO CONJUGAL VISITS, THE
COURT IN STATE V. SHABIB...HELD THAT WHEN THE BALANCE IS STRUCK,
THE RIGHT TO CONJUGAL VISITS, EVEN WHEN PREMISED ON A CLAIMED
RELIGIOUS TENET, IS FAR OUTWEIGHED BY THE NEED TO PUNISH
OFFENDERS, TO KEEP DOWN PRISON COSTS, AND TO AVOID THE ALMOST
INSURMOUNTABLE SECURITY PROBLEMS INVOLVES WITH THE ADOPTION OF
SUCH A PROGRAM. THE PRISONER HAD CLAIMED THAT HE WAS AN ISMAILI
MUSLIM AND THAT CONSORTIUM WAS A MANDATED TENET OF HIS RELIGION,
AND THAT THE DENIAL OF CONSORTIUM INFRINGED OF HIS FREEDOM OF
RELIGION IN VIOLATION OF BOTH THE STATE AND FEDERAL CONSTITUTI-
ONS THE COURT POINTED OUT THAT LAWFUL INCARCERATION CAN MAKE
NECESSARY THE WITHDRAWAL OR LIMITATION ON MANY PRIVILEGES AND
RIGHTS, AND THAT FIRST AMENDMENT RIGHTS SUCH AS THE FREEDOM OF
RELIGION CAN BE JUSTIFIABLY LIMITED WHERE THEY CONFLICT WITH THE
LEGITIMATE PENOLOGICAL OBJECTIVES OF THE CORRECTIONS SYSTEM. IT
IS NECESSARY, CONTINUED THE COURT, TO BALANCE THE RIGHTS OF THE
INDIVIDUAL PRISONER AGAINST THE NEEDS OF THE INSTITUTION TO
PROTECT THE PUBLIC WHILE LIMITING AS MUCH AS POSSIBLE THE BURDENS
AND EXPENSES OF PRISON ADMINISTRATION".
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"BUT PETITIONERS ARE NOT DAUNTED. THEY DO NOT ACKNOWLEDGE, THEY
PROCLAIM, THE PAUCITY OF AUTHORITY, SAYING:

'ONLY ONE COURT HAS HAD THE COURAGE TO FIND THAT INMATES ARE
ENTITLED TO CONJUGAL VISITING AS A MATTER OF CONSTITUTIONAL
RIGHT. GOVERNMENT OF THE VIRGING ISLANDS V. GEREAU. 3 PRISON L.
RPR. 20 (D.V.l., MAY 30, 1973).

WITH AL DEFERENCE, AND WITHOUT STOPPING OVER THE MEANING
OF COURAGE IN SUCH A CONTEXT, THIS COURT REJECTS THE CHALLENGE.
WHETHER OR NOT THERE MAY BE CONJUGAL VISITS

IN FEDERAL JAILS OR PRISONS IS LEFT FOR THE CONGRESS AND THE
EXECUTIVE TO DECIDE".
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