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Digest of International Law' Marjorie Whiteman, Depattment of Stare-3 N

1573-574 ‘Y3 ,0RIM DM W, Publication, 1968

"Paragraph 393 of the United States Agmy Field Manual (1956), having

incotpotated atticle 23, paragraph g of the 1907 Hague Regulations ... and

article 53 of the 1949 Geneva Civilians Convention oy tefers to its own
patagraph 56 which provides:

"Ihe measute of permissible devastation is found in the
strict necessities of war. Devastation as an end in itself or
as 2 separate measure of war is not sanctioned by the law
oF war. There must be some reasoriably close connection
between the destruction of property and the overcoming
of the enemy’s army. Thus the rule tequiring respect for
ptivate property is not violited through damage resulting
from opetations, movemerits, ot combat activity of the

.10



army; that is, real estate may be used for macches, camgp
sites, construction of filed fortifications, etc. Buildings
may be desttoyed for sanitary purposes or used for shelter
for troops, the wounded and sick and vehicles and for
teconnaissance, cover, and defeise. [§id Fences, woods,
crops, buildings, etc., may be demolished, cut down, and
removed to clear a field of fire, to clear the ground for
landing fields, or to furnish building materials or fuel if
impetatively needed for the army.”

10w 301 "y

"[n.7] An excellent definition of the principle of military
necessity is found ini the following quotation:

"Military necessity has been invoked by the

defendants as justifying the killing of inhocent
members of the population and the

destruction of villages and towns in the

occupied tetritory.

The destruction of property to be lawful must
be imperatively demanded by the necessities
of war. Destruction as an end in itself is a
violation of intetnational law."

$302 2931

"Rules providing for the exceptional apetation of military
tiecessity requite a careful consideration of the relevant
circurtistances to determine whether or not the pettormances of
notmally prohibited acts is rendered necessary in order to
protect the safety of a belligerent's forces or to Facilitate the
success of its rriilitaty operations.

In allowing only that use of force necessacy for the putpose of
wat, the phinciple of ficcessity implies the principle of humanity
which disallows any kind ot degree of force not essential for the
realization of this purposed; that is, Force which needlessly ot
unrecessarily causes or aggravites both human suffeting and
physical destruction.”

G von Glahn, The Occupation of Enemy Teritory (University 70 1137 R 311 ‘1mva
:0f Minnesota Press, 1957) 226-227

"Yet; and this is the impottant point in view of the stibject of
this entire study, few if any of the measures likely to be
undertaken by occupation authorities in eneiny territory will
reasonably contribute decisively to the end of the conflict, to the
surrender of the enemy, ot will be invested with supremcly vitul
charactet; in other words, necessity proper will be almost
impossible to prove, except in a few minor situations during the



initial cornbat phases of the ifvasion of the enemy territory. Tt
mijst be remembered that practically all measures of teal
imipottance undértaken by an occupant in hostile tertitory fall in
4 petiod of time when the militiry phase of active hostilities has
passed from the occupied tettitory and when the occupant
attempts to establish an orderly administration. Hence, there is
an absence of nationally vital necessity and a lack of real
fiecessity which would erable a suecessful employment of the
defense in question."
re List and ¢

Cnited States 111 poo’ oion p*smyvn &
Aririual Digest and Reports-2 Military Tribunal st Nurernbetg, February 19, 1948_
:19192 YAP1 646 '1¥3 of Public Interhational Law Cuses, 1948,

"Military necessity permits 2 belligerent, subject to the laws
of wat, to apply any amoufit and kind of force to compel
the complete submission of the enerny with the least
possible expénditure of time, life and money. In general, it
sanctions measures by an otcupant necessary to protect
the safety of his forces and to Facilitate the success of his
operations. It permits the destruction of life of armed
enemies and other petsons whose destruction is
incidentally unavoidable by the armed conflicts of the wa;
it allows the taptuting of arried enernies and others of
peculiar danger, but it does not permit the killing of
inhocent inhabitants for the purposes of revenge of the
satisfaction of a lust to kill. The destruction of property to
be lawful must bie impecatively demanded by the
necessities of war, Destruction as an end in itself is a
violation of Intetnational Taw."

Hoffnanp, Detmark, Eastern Provincial Coutt, % ovien MY oMY .
Annual Digest and Reports of-3 DOTISW 19771 pos 512 aya »September 21, 1948
:‘['7.'!‘7: Y33 Public Inteenational Law Cases, 1949

"The proposition may be simmarized thus: The purpose
of wat is the overpowering of the enemy. The
achigvement of this purpose justifies any means, including,
in case of necessity, the violation of the laws of wat, if
such violation will afford cither the means to escape from
immirient danget ot the overpowering of the opponent.
This theory, as Professot Oppenheim points out, is based
on the old Getman principle dating far back in the history
of war when was tegulated riot by law at all but by usages.
The principle was that necessity in wat overtidles the
manner of warfare. Such 2 principle can have no
application to the laws of war."

A2



Digest of International Law-5388-389 ayY t¥om ooinwn A
100 0w 991 .Y vuisw

In the Trial of Frang Holsten and Twenty-Three Others, the
Permanent Military Tribunal at Dijon, France, decided on
February 3, 1947, that some of the accused wete guilty,
tnter alia, of a violation ot atticle 434 of the French Penal
Code (dealing with arson), The acts in question were
undertaken a3 "reprisal" measures against the French
resistance movement in occupied France during World
War I1. The notes on the case as reported state:

"In International Law, Acticle 23(g) of the Hague
Regulations respectirig the Laws and Customs of
War ot Land, 1907, forbids the 'destruction or
seizure of enemy propeity' unless it is 'imperatively
demanded by the necessities of War.' This caceful
phraseology is usually iriterpreted to mean that
'impetative demands of the necessities of war’ may
occut only in the course of active military
operations. In the case tried therc was no evidence
to show that, on the few occasions of clashes
between the German units irivolved and the French
tesistance movement, there was any necessity to set
the houses on fite: On the contrary, the evidence
wis to the effect that the houses were deliberately
set on fire as a measure of intimidation for
suppressing the activities of the resistance
moverrient in the area.

"Reflected [sic] upon the question of reprisals, this
teans that, cven though the Germaris may have
catried out destruction as a measute of retaliation
for the activitics of the resistance movement, their
deeds were tegrieded by the Trbunal as trespassing
the limitations of Intémational Law, and, thercfore,
constituting arbitrary aéts of revenge of a criminal
nature. The distinction between lawful and
unlawful, or legitimate and arbiteary reprisals, was,
thus, brought to light once more." VIII Law Ryporty
of trials of War Criminals, selected and preparcd by
The Utiited Nations War Crimes
Conyriission(1949), pp. 22, 30."

In his book The Modern Law of Land Werfare (1959),
Greenspan wrote:
"Reprisals against enety property arc now
prohibited. No longet permissible, therefore, are
such acts as the destruction of dwellings in reptisal
for illegal acts of warfaze by enemy civilians not



possessing the rights of combatants. The heat of
battle provides no excuse for the infraction of the
tules of watfate - pillage is equally forbidden ...Any
act of destruction motivated not by absolute and
bona-fide necessities of military operations, but for
plunder ot tevenge is unlawful.

Devastation for the purpose of intimidating the
civilian population is illegal "
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