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A Last Resort? The National Inquiry into Children in Immigration Detention, Human

Rights and Equal Opportunity Commission, Australia (April 2004).
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“[A]ny deprivation of liberty under Article 5 para. 1 (f) (art. 5-1-f) will be justified
only for as long as deportation proceedings are in progress. If such proceedings are
not prosecuted with due diligence, the detention will cease to be permissible under
Article 5 para. 1(f)”

Chahal v. United Kingdom (1996) 23 EHRR 413, para. 113.
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“Deprivation of the liberty of a juvenile should be a disposition of last resort
and for the minimum necessary period and should be limited to exceptional
cases.”
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.(—= Conclusion on Detention of Refugees and Asylum Seekers
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UNHCR Revised Guidelines on ) 923 *nba 1% 999 98¥1n 0T 1990 MYNNND 97809 199

Applicable Criteria and Standards Relating to the Detention of Asylum Seekers, 1999,
.(Guideline 2

32 210 NPMIND X1 1 PYD YIP 00PN PWPIN DT IUNI .64

“The detention of asylum-seekers is, in the view of UNHCR inherently
undesirable. This is even more so in the case of vulnerable groups such as
single women, children, unaccompanied minors and those with special
medical or psychological needs.”
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“[M]inors who are asylum-seekers should not be detained. ... All appropriate
alternatives to detention should be considered in the case of children
accompanying their parents.”
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Rahaman v. Minister of Citizenship and Immigration, 2002 FCA 89, para. 39.
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“Although ACM emphasises that it has no control over the length of
detention, it informed the Inquiry that 'the longer the period in detention the
more likely the detainee is to need access to mental health services and
support'.

A child formerly detained at Port Hedland told the Inquiry about the
connection between declining mental health and ongoing detention:
There are children who have been there for a very long time - two to
three years and they have actually done things that are very
distressing, like they went up the trees and they wanted to throw
themselves, trying to commit suicide. There were kids that actually
stitched their mouths”

A Last Resort? The National Inquiry into Children in Immigration Detention, Human
Rights and Equal Opportunity Commission, Australia (April 2004), Chapter 9, p. 370.

http://www.hreoc.gov.au/human_rights/children_detention_report/report/chap09.htm

D>79° YV HOHUMN DIKN 71797 ,NPRI IPAD YN MNMA DINNI DNMNY T YY NTMY GN NTYNN .78
;NI DIPNHI IND TN YOI P19 DN BNV 533 11PN

“Mental health experts provided the Inquiry with substantial evidence that
children's mental health deteriorates the longer that they are detained. For
example, the Victorian Foundation for the Survivors of Torture reported
that:
Children who were in detention for longer periods had significantly
higher scores on the stress assessment schedule as 'the effect of length
of stay appears to result predominantly from increased exposure to
traumatic events within the detention centres ... further exacerbated
by feelings of isolation, detachment and loss of confidence that are
apparent in children who have experienced high levels of trauma"

371y oY

N 22PN YT NON KDY VOPN VPN DT INYN DY MYPN MOOWNN 1272 MMT NPYTY .79
: DN JPNNI NN SVIND

“Several former ACM health staff at Woomera also observed the impact of
the length of detention on mental health. For example, a doctor who
worked at Woomera on two short term contracts told the Inquiry:
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I can only say that the longer that they spent, the worse the effects
that I saw. And that was in some way dependant on the age and the
support, whether they were an unaccompanied minor or whether they
simply still had the support of their parents, or even a parent. But in
my experience at Woomera I would have to say that anyone who
had been there longer than three months would be at grave risk, I
believe, and did develop symptoms.”

3710y 0V

NON ,DYTDO7 DY TIHNDLINN MINIIIA NYNAD NINOAN INYNN DY IDNN P XDV TO DY NTHY MININ .
2NN NRSD MIVON NOY 1T G219 ,9N0 1NN PINNY DTN DY O)

“The environment in which a child lives is closely connected to their
mental health. Children, parents, child protection authorities and
psychiatrists all expressed concern to the Inquiry that the closed
environment of the detention centre was detrimental to the mental health of
children.

Many children and parents described to the Inquiry the impact of being
surrounded by fences and razor wire:
‘I felt so bad staying in a place surrounded by razor fence. I can't
understand and I always asked 'Why did they take me here?' ... It was
scary.’

In August 2002, DHS [Department of Human Services, .2.>] found that
security needs at Woomera took priority over the needs of children:
‘The children at Woomera are living within an environment that is
controlled and regulated. Most of the people they see are in uniform,
including medical staff. The day-to-day administration of the centre is
not flexible enough to minister to the needs of the children in any
consistent way. Security needs take priority over everything else.

However, it then follows that children within such a facility will
never have their educational, developmental and emotional needs
adequately met unless security and staff safety needs are
compromised. This is the insoluble dilemma when children are held
in a detention system designed for adults.’

.381-383 /0y ,DV
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United Nations Rules for the Protection of ) 95wy om1 Ny 0MOVP Yy NANY D7IND 99D NN

: DYNIN NMNIPYN I P IWAR) 0N, (90 59 Np9) (Juveniles Deprived of their Liberty

:(31 595) D720 NN ONINYIA NN DXNOPVIANN OININD MDD NOOYI DMPNY DIPVPD e

“Juveniles deprived of their liberty have the right to facilities and services that meet
all the requirements of health and human dignity.”

:(335955) NMNLP MNP ,INPN DT, NPND NIIN DINKY DIPVP DY DNDN - @

“Sleeping accommodation should normally consist of small group dormitories or
individual bedrooms, account being taken of local standards.”

INMNNONT TN NN ,NPVIAD MDD I PON NON DNOYINR DIXAN PXINNY T DO HW Imdy e
DYYIN DXNON PPTNND MIVINRD NN NVIAND ¥ 1PN 19> 55 DY PPN N0
:(35 995) DIDNNDY

“The possession of personal effects is a basic element of the right to privacy and
essential to the psychological well-being of the juvenile. The right of every
juvenile to possess personal effects and to have adequate storage facilities for
them should be fully recognized and respected.”
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“1. The Contracting States shall accord to refugees the same treatment as is accorded
to nationals with respect to elementary education.

2. The Contracting States shall accord to refugees treatment as favourable as
possible, and, in any event, not less favourable than that accorded to aliens generally
in the same circumstances, with respect to education other than elementary education
and, in particular, as regards access to studies, the recognition of foreign school
certificates, diplomas and degrees, the remission of fees and charges and the award
of scholarships.”
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Hathaway, The Rights of Refugees Under International Law, (Cambridge University Press,
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“Every juvenile of compulsory school age has the right to education suited to
his or her needs and abilities and designed to prepare him or her for return to
society. Such education should be provided outside the detention facility in
community schools wherever possible and, in any case, by qualified teachers
through programmes integrated with the education system of the country so
that, after release, juveniles may continue their education without difficulty.
Special attention should be given by the administration of the detention
facilities to the education of juveniles of foreign origin or with particular
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cultural or ethnic needs. Juveniles who are illiterate or have cognitive or
learning difficulties should have the right to special education.”

:(41 555) ©2IN NNOIP 1IN DY 1PIADY MY NXY PLP HOY NN NN °

“Every detention facility should provide access to a library that is adequately
stocked with both instructional and recreational books and periodicals suitable
for the juveniles, who should be encouraged and enabled to make full use of
it.”
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“Juveniles detained in facilities should be guaranteed the benefit of meaningful
activities and programmes which would serve to promote and sustain their
health and self-respect, to foster their sense of responsibility and encourage
those attitudes and skills that will assist them in developing their potential as
members of society.”
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“The Inquiry finds that there has been a breach of articles 2(1), 3(1), 22(1) and
28(1) of the CRC regarding the right to education.

The effect of articles 2(1) and 28(1) of the CRC is to require Australia to provide
children in detention access to the same level of education as any other child in
Australia with similar needs.

While there have been significant variations in the amount and quality of
education provided in different detention centres at different times, the Inquiry
finds that, until some children began attending schools in the Australian
community in 2002, the education available to children in detention fell
significantly short of the level of education provided to children with similar
needs in the community.

Prior to late 2002, the on-site detention centre schools failed to develop a
curriculum suited to the needs and capacities of children in immigration
detention. The evidence suggests that there were no efforts to coordinate
curriculum design or implementation and until late 2002 no systematic attempt to
adopt the State curricula available and apply it within the ESL framework.

Children were inadequately assessed as to their educational needs, and there was
insufficient reporting of children's educational progress. Furthermore, there was
insufficient infrastructure, curriculum resources, and teachers available to support
the curriculum that was being taught.

In the Inquiry's view the Department made insufficient efforts to address those
issues until 2002 when it commenced negotiating routine access for children to
external schools in the community.”

A Last Resort? The National Inquiry into Children in Immigration Detention, Human
Rights and Equal Opportunity Commission, Australia (April 2004), Chapter 12.6, pp.636-637.

http://www.hreoc.gov.au/human_rights/children_detention_report/report/chap12.htm
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.DIPN2 DNXYN 1,000 DY SNINKD ,DOTH ¥I1AD 1) [, TNNR OHNONID T2 ,7DININDY DIINDNN
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United Nations Rules for the Protection of ) 55wy MmNy 02009 Yy NND B7INN Y5

295 YIONNY) DINN DY 159N NINYN T DY IsmIRY [ (Juveniles Deprived of their Liberty
TINYY PLP DY IMIPN IR NOOWN MY DYV DININ DY NNV 1T VPN OYDP (07N 59 NPOY)
9710 P2 ,0Mn2

,OMONONID DYTY DNV 00NN D30 DYDY DPIND 1A DNODON PN NN DY e
:(81 995) 12 19INA DXPOYINN ,NPODN MNI2 DMIVNIDDI) DINNDDY

“Personnel should be qualified and include a sufficient number of specialists
such as educators, vocational instructors, counsellors, social workers,
psychiatrists and psychologists. These and other specialist staff should
normally be employed on a permanent basis.”

NN LD NN NOOIDN NIYWIN DIAPY DM DIXPININ 12 NNODIN PN NN DY e
:(85 H99) 79710 NIMHOT DTN NIIDTY YN DMNINDIA DOVITIVDY DITH

“The personnel should receive such training as will enable them to carry out
their responsibilities effectively, in particular training in child psychology,
child welfare and international standards and norms of human rights and the
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rights of the child, including the present rules. The personnel should maintain
and improve their knowledge and professional capacity by attending courses of
in-service training, to be organized at suitable intervals throughout their
career.”

MDD NYYT PONIY VORI YO ANV 1PNN T2 DY INVYP INKD 1MV 9I5 DTPm e
S PMTINONINID)

“As soon as possible after the moment of admission, each juvenile should be
interviewed, and a psychological and social report identifying any factors
relevant to the specific type and level of care and programme required by the
juvenile should be prepared.”
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Bates et al., 2005; Bodegard, 2005; Gurvitch, Sitterle, Young & Hwnb
Pfefferbaum, 2002; Halcon et al., 2004; Johnson, 1996; Schutzwohl & Maercker,
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“The evidence before the Inquiry clearly demonstrates that Australia's immigration
detention centres can have a serious and detrimental impact on the mental health of
children. A variety of factors contribute to mental health problems for children in
detention. All of them are either the direct result of, or exacerbated by, long-term
detention in Australia's detention centres. The longer children are in detention the
more likely it is that they will suffer mental harm.

Many children in immigration detention arrive in Australia with pre-existing
trauma. Upon arrival in a detention centre they face the stresses of living behind
razor wire, locked gates and being under the constant supervision of detention
officers. ...
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[TThe Department must seek to overcome that hurdle by ensuring that children in
detention have access to the mental health care services necessary to ensure the
highest attainable standard of health in accordance with article 24(1).

The Inquiry acknowledges the considerable efforts of individual staff members to
provide the best care possible in the circumstances. However, the Inquiry finds that
there was no routine assessment of the mental health problems facing children on
arrival. There were insufficient numbers of mental health staff to deal with the
problems emerging in children, and there was insufficient access to external mental
health experts. No torture and trauma services were available to children who
needed that specialist care. ...

In summary, the long-term detention of children in Australia's detention centres has
a serious negative impact on a child's ability to enjoy their fundamental rights to
recovery from past psychological trauma in a healthy environment, the maximum
possible mental and emotional development and the highest attainable standard of
health.”

A Last Resort? The National Inquiry into Children in Immigration Detention, Human
Rights and Equal Opportunity Commission, Australia (April 2004), Chapter 9, p. 429-432.
http://www.hreoc.gov.au/human_rights/children_detention_report/report/chap09.htm
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S. Mares, L. Newman, M. Dudely and F. Gale, Seeking Refuge, Losing Hope: Parents

and Children in Immigration Detention, Australian Psychiatry vol. 10 (2002), p. 91.
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